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EDITORIAL NOTES. 

The sudden death of Hon. John P. Stockton, ex-United States Sen- 
ator and ex-Attorney General of this state, has been followed by eulogies 
in various portions of the state, as well as in the press, without stint, with- 
out dissent, and wholly deserved. He was an honest man and an honest 
lawyer. Coming from a remarkable family, whose history is interwoven 
with the history of the state for a full century past, the late Attorney 
General maintained the traditions and the dignity of that family history, 
and in his own person as a representative of the old school of counselors, 
he always had the respect and confidence of the courts, of the bar and of 
clients. This Journal in its issue of September, 1892, printed a sketch 
of his life and accompanied it with a speaking portrait, which showed 
him in his prime. We cannot now do better than to quote what two 
of those who knew him intimately have said concerning him since his 
decease. 

At the meeting of the Hudson County Bar, where Mr. Stockton last 
practiced, Mr. Jacob Weart, in seconding the resolutions offered, had 
some interesting facts to present as to the ancestry of Mr. Stockton, and 
also noted it as a remarkable fact that nine of the United States senators 
from New Jersey, each of whom was distinguished, namely, three Stock- 
tons, three Frelinghuysens, Southard, Dayton and Berrian, were born 
in one county (Somerset). In regard to Mr. Stockton he went on spe- 
cifically to say: 

“John P. Stockton was born in Princeton, August 2, 1826. He was 
bornalawyer. His legal mind was the gift of Divine Providence. Great 
talent is meted out with a very sparing hand. It is a gift to the few and 
the commonality is the rule.- The gift of great talent was bestowed 
upon Mr. Stockton. John P. Stockton was educated at Princeton, grad- 
uated at the College of New Jersey, studied law with Richard Stockton 
Field and was admitted to the bar at the April term, 1847. He was 
appointed by President Buchanan, in 1857, Minister Plenipotentiary and 
Envoy Extraordinary to the Court of Rome, and held that position for 
four years. He was elected to the United States Senate in 1866 and 
took his seat in that body, but his election was questioned upon the 
ground that he had been elected by a plurality vote and not by a majority 
of the whole joint meeting. It was in that struggle that the United 
States Senate settled the rule that an election to the Senate must be by a 
majority of the whole body of the joint meeting, and Mr. Stockton was 
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unseated and Alexander G. Cattell was elected to fill out the unexpired 
term. In 1871 Mr. Stockton was again elected United’ States Senator 
and served out his full term. Shortly after his retirement from the 
Senate he was appointed Attorney General in April, 1877, and held that 
office for twenty years. It is a very remarkable fact that nine United 
States senators were born in Somerset county. The three Stocktons 
just enumerated were of this number. At the time of Mr. Stockton’s 
death he stood twelfth on the list of living attorneys in this state. I name 
those preceding him. Most of them have been laborious, hard-working, 
painstaking men in their profession. They are: Cortlandt Parker, 
licensed in 1839; John Whitehead, 1840; Philip S. Slack, 1841; Theodore 
Little, 1841; Andrew Sinnickson, 1842; Abraham VY. Schenck, 1843; 
John Vredenburgh Voorhees, 1844; Thomas N. McCarter, 1845; William 
H. Reed, 1846; L. Spencer Goble, 1847, licensed in the same class as Mr. 
Stockton, and the only survivor ofthe class) * * * John P. Stockton 
brought to the office of the Attorney General a large stock of legal 
learning, an acute and reasoning mind, integrity of purpose and an 
earnest desire to fill the duties of the office to the best of his ability. In 
this he eminently succeeded, of which his continued twenty years of ser- 
vice is the greatest proof. He was eminently successful in the prosecu- 
tion of the murder trials in which he was engaged on the part of the 
state, and probably the most noted of them all was the case of Smith and 
Bennett in this county, when he aided Chancellor McGill, then Prose- 
cutor, on the trial. The defendants were convicted and sentenced to 
death, but the case was appealed, the verdict was set aside, and on a re- 
trial they were acquitted. The personal characteristics of Mr. Stockton 
were his kindness of heart, his urbanity and his cordial greeting which 
he extended to every one.” 

Chancellor McGill in a signed article in the Jersey City “Evening 
Journal” says, among other things: “In the winter of 1875, when his 
term as United States Senator expired, I was a member of the Lower 
House of the Legislature. Ex-Governor Randolph and Robert Gilchrist 
were the leading candidates for the United States senatorship in Stock- 
ton’s place, and it was then said that if the name of Stockton should be 
mentioned in the Democratic caucus his character would be assailed. 
The suggestion brought to him a great number of letters from his con- 
temporaries in the Senate, and I remember that on the night of the 
caucus he gave me those letters to take into caucus to refute any charges 
that might be made against him. If they still exist they throw a flood of 
light upon the esteem he was held in by his fellow senators without refer- 
ence to party. His name was not, however, presented to the caucus. I 
think that he clung to the hope that the Democrats would take him up 
at that time again and reappoint him Senator, for when the caucus was 
over, and it was determined that Governor Randolph should be Senator, 
I saw him and Mr. Gilchrist together and heard him say to Mr. Gilchrist 
that from that hour neither stimulants nor tobacco should pass his lips. 
Since then I have been thrown a great deal with him, and have never 
known him to use either stimulants or tobacco. His eyes gave him a 
great deal of trouble. He was very near sighted and read with great 
difficulty, aided by powerful glasses. Besides declaring against stimu- 
lants and tobacco he said that notwithstanding any infirmity he would 
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yet lead a successful public life. How his determination was adhered 
to appears in his twenty years’ service as Attorney General. He was 
so forceful a man that every position he took in the trial and argument 
of cases was impressed beyond all mistake upon the minds of his hearers. 
One of his greatest traits, I think, was the perfect clearness with which 
he presented his points. When he entered upon a case it became his 
own. His personal feelings were bound up in his client’s interests and 
it was apparently impossible for him to see that the client was wrong. He 
most persistently foug‘it every case as long as there was a possibility of 
success. He was a devoted husband and father, making every possible 
sacrifice of himself to assist their necessities. He was always genial, 
warm-hearted and easily approachable. To me he was a delightful man. 
In every case in which I was associated with him, of course as his junior, 
he gave me the most ample opportunity to make whatever reputation I 
could. Indeed it seemed to be his purpose to keep me as much as possi- 
ble in the foreground, a thing ambitious seniors are not always apt to do.” 

A brief statement of the particulars of his death will be found under 
“Miscellany” on another page. 


We have reason to believe that the article reproduced from the 
“Medical Record” of New York city, and published in the Journal of 
last month was read with interest by many of our subscribers. Numerous 
articles have been written from time to time by lawyers and by laymen 
concerning the uncertainty of jurors and their verdicts, but we do not 
remember to have seen before so compact a presentation of the medical 
view of the subject. Dr. Crothers simply emphasized, however, what 
is known to all members of the bar, namely, that it is not possible to 
expect a just verdict by twelve men when there is a prolonged case, 
involving mostly points of law, or, at least, where the matters of fact 
depend upon expert testimony and the conclusions to be drawn from 
them involve such mental processes as only the most experienced judges 
can give. Just now the public is reading of the Molineux murder trial 
in New York city, and that is a case which well illustrates the points 
taken by Dr. Crothers. An extremely tedious case, extending over 
perhaps months of investigation, is carried on, with no testimony, scarcely, 
except that of experts, real and so-called, and the vitiated atmosphere, 
conduct of counsel and all the collateral circumstances tend to confuse 
the mind and run down both the physical and mental energy of the 
jurors. One juror was sick for some ten days as the result of a cold 
taken in the court room. No matter what the verdict may be, the gen- 
eral public will feel that they know quite as much about it as do the jurors 
and that such a trial by jury is really a farce. Of course Dr. Crothers 
does not lay as much stress upon natural incompetence as upon physical 
weaknesses on the part of jurors. His line of reasoning is chiefly med- 
ical and scientific. But it does seem to us that the time is coming and 
ought to come soon when there will be a more general appreciation 
of the fact that the twelve men jury, however it may have suited former 
conditions of society, is no longer the best media through which to secure 
justice. 
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The case of State (Hermann et al, Prosecutors) v. Town of Gutten- 
berg, which deals anew with the question of the classification of incor- 
porated cities and towns and with special legislation, has so much inter- 
est, considering the somewhat irregular dealing with the subject hereto- 
fore by the courts of this State, that we present it in full in this number of 
the Journal. It is time the subject was conclusively settled, and we pre- 
sume that now this adjudication by the highest court in this State will be 
deemed to be conclusive. 


STATE (HERMANN ET AL., PROSECUTORS) V. TOWN OF GUTTENBERG. 


(N. J. Court of Errors and Appeals, Nov. 28, 1899.) 


Constitutional Law—Special Acts 2. The courts cannot inquire 


—Classification of Cities—Funding 
Debts.—1. Incorporated cities, bor- 
oughs, towns and villages, as well as 
townships, are recognized by the 
constitution as classes for legisla- 
tion. Laws limited to either of 
such classes will not violate the con- 


whether a municipality or class of 
municipalities is titular only. The 
classification of the legislature in 
that regard is conclusive. 

3. A statute providing for the 
funding of existing debts for street 


stitutional prohibition of private, 
local or special laws “regulating 
the internal affairs of towns and 
counties.” 


improvements in incorporated 
towns is a general law, within the 
constitution. 


Error to supreme court. 

Certiorari by the state, on the prosecution of Frederick W. Her- 
mann and others, against the town of Guttenberg and others. Judgment 
for defendants (43 Atl. 703), and plaintiffs bring error. 

Messrs. Randolph, Condict & Black for plaintiffs in error. 

Messrs. Corbin & Corbin for defendants in error. 


COLLINS, J.: Chapter 40 of the Laws of 1898 (P. L., p. 63) author- 
izes the town council or other governing body of any town in this state 
to provide by a bond issue for the payment of all bonds and improvement 
certificates issued by said town for or on account of any street improve- 
ments, and for.the payment of interest due thereon, and of any judgments 
recovered on any such bonds or improvement certificates, and makes it 
the duty of such town council or other governing body to order to be 
raised by annual taxation the interest and not less than two per centum 
of the principal of the bonds to be issued. The board of councilmen of 
the town of Guttenberg, in the County of Hudson, a town with a spe- 
cial charter enacted before the constitutional amendments of 1875 (see P. 
L. 1859, p. 199; P. L. 1864, p. 332; P. L. 1875, p. 612), adopted a resolu- 
tion for such a bond issue, which was removed to the Supreme court by 
certiorari, and there affirmed. The prosecutors have now brought writ of 
error on the judgment of affirmance. The chief ground of attdck on 
the resolution is the supposed invalidity of the statute on which it rests, 
it being argued that such statute violates the constitutional prohibition 
of local or special laws regulating the internal affairs of towns. The ob- 
jection is twofold: First, that the statute grants to a class of municipalities, 





STATE V. TOWN OF GUTTENBERG. 


arbitrarily selected, powers that in their nature are general; and, secondly, 
that it further limits its operation to past indebtedness of a particular 
character. 

On the first head the opinion read for the supreme court is am- 
biguous, and as one of the reasons assigned for holding the act, in that 
aspect, general, will not bear scrutiny, the decision is not authoritative. 
The subject is very important, and demands elucidation. While the 
learned judge who spoke for the supreme court expressed his opinion 
that there could be valid legislation limited to towns incorporated by 
that title, he also thought that the challenged law could be upheld as 
extending to all towns, including “cities, boroughs, townships and vil- 
lages.” In this we think he was wrong. The word “town” is variant 
in meaning, and must be interpreted ab extra. In its primitive sense 
the word denotes a collection of inhabited houses, whether with or with- 
out governmental powers. Of course, such is not the sense of the word 
in the statute before us, which, in the nature of the powers granted, is 
limited to incorporated towns. In England, prior to the settlement of 
this country, and down to the time of its securing independence, large 
towns were generally incorporated by royal charter or by act of parlia- 
ment. Local government in other cases was parochial. The colonies 
of New England limited the word “parish” to church authority, and gave 
to the word “town” a new meaning akin to that denoted by the ancient 
British township. They applied it, irrespective of urban or rural char- 
acteristics, to a territory with definite boundaries, in which local govern- 
ment was exercised. These towns became quasi corporate political 
divisions, and to this day form the units of state government. They are 
nearly pure democracies, the powers of the selectmen being mainly execu- 
tive. Of course, many of the large towns, using the word in its primitive 
sense, have particular incorporation. In the provinces of New Jersey, 
as in other colonies, where the more important political-division was the 
county, the town, sometimes called “township” and sometimes called 
“precinct,” became a political division, varying, mainly, from the New 
England type, in the larger powers vested in the representative township 
committee to the deprivation of the people, but still leaving much to 
direct vote at “town meeting,’ a term still persistent in our statutes. 
Some of these towns had special charters, and some were divided into 
wards, but all were substantially alike. By an act passed February 21, 
1798 (Pat. Laws, p. 276), the inhabitants of every township, precinct 
and ward within the state were constituted a body politic and corporate in 
law, with a designated name as a township, and with uniform powers 
and regulations. Such a general township law, enlarged as the growth 
of the state has demanded, has ever since subsisted, and still subsists. As 
population became more dense, many towns, again using the word in its 
primitive sense, were specially corporated, and in their acts of incor- 
poration were variously styled “cities,” “boroughs,” “villages,” and 
“towns.” In some cases, perhaps generally in cities, they absorbed all 
municipal powers; in other cases they remained integral parts of town- 
ships, with localized special powers. A good example of the latter class 
is the town of Bordentown, incorporated as a borough in 1825 (P. L., p. 
95), given a mayor and council in 1849 (Id., p. 35), changed in name to a 
city in 1867 (Id., p. 5386), yet remaining always for some purposes within 
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township authority. Pancoast v. Troth, 34 N. J. Law 377; Munday v. 
Vail, Id. 422. Some townships, while retaining the township organiza- 
tion and name, were given by a special enactment larger powers than 
those of the general act. Thus the case stood in New Jersey when the 
constitution was amended in 1875. One amendment inserted in Section 
7, Article 4, of the constitution a new paragraph, as follows: “II. The 
legislature shall not pass private local or special laws in any of the follow- 
ing enumerated cases, that is to say: * * * Regulating the internal 
affairs of towns and counties; appointing local offices or commissions 
to regulate municipal affairs. * * * The legislature shall pass gen- 
eral laws providing for the cases enumerated in this paragraph and for 
all other cases which, in its judgment may be provided for by general 
laws.” This provision soon came before the courts for interpretation. 
In the first case (decided in 1878) the question raised was whether or 
not cities were within it. The alternative suggested, apparently, was that 
the provision extended only to towns specially incorporated eo nomine, 
then so few in number as to make it absurd to suppose that they alone 
were intended. The Supreme court held that cities were towns, within 
the meaning of the passage cited. Van Riper v. Parsons, 40 N. J. Law 1. 
That case went no further, but, having been followed in the Supreme 
court at the same term, a writ of error in another cause brought the same 
question to this court. Then the much more plausible argument was 
advanced that townships only were meant but it was unanimously held 
otherwise, and it was declared by Chief Justice Beasley as the opinion 
of the court that “the term ‘town’ in the passage” stands “as a generic 
designation, embracing townships as well as cities, and all other places 
corporate established for local government of the same grade as these, 
and also those of an inferior order, if any such there be.” Pell v. City of 
Newark, 40 N. J. Law 550, 555. More concisely stated by the present 
Chief Tustice in this court the term, as there used, includes “all kinds of 
municipal corporations formed for local government, other than counties.” 
Stout v. Borough of Glen Ridge, 59 N. J. Law 201, 203; 35 Atl. 913. 
This result was reached by a consideration of the mischief previously 
existent, and the evident purpose of the remedial amendment, and was 
consonant with the broad rule of interpretation properly given to a funda- 
mental law. Our statutes generally necessitate a narrower interpreta- 
tion, although the supreme court has in one case applied the word “town” 
generically for no other reason than under supposed necessity to save a 
statute’s constitutionality. Brown v. Town of Union, 62 N. J. Law 142; 
4) Atl. 632. If it is plain from a statute that the word “town”’ is therein 
used to denote municipalities differently incorporated, that meaning will 
be accorded it (Stout v. Borough of Glen Ridge, 59 N. J. Law, 201; 35 
Atl. 913, reversing 58 N. J. Law 598; 33 Atl. 858); and even the primitive 
meaning of the word, or its congener, “village,” may control the inter- 
pretation of a statute (Commission v. Dobbins, 61 N. J. Law 659; 40 Atl. 
599). The true rule of statutory interpretation of a term so inexplicit in 
meaning is to look first at the context and next to the occasion and neces- 
sity for the law. Banta v. Richards, 42 N. J. Law 497. If it can be 
seen that all towns are not intended, and there is no indication that more 
are intended than the class called “towns” by incorporation, there is no 
ground to go beyond that class in applying a statute. Such is the case 
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with the act now before us. Only such towns as, by their grant of power, 
raise taxes by order of a representative body, and not by vote of the 
people, are within its provisions. No reason appears for extending it 
beyond the class expressly named, to wit, towns so incorporated. There- 
fore the right so to classify for general governmental purposes is broadly 
presented. 

Classification by appropriate characteristics is constitutionally per- 
missible. Hammer v. Richards, 44 N. J. Law 667. Forms of incorpora- 
tion may afford such characteristics. This was early perceived. In 
Anderson v. City of Trenton, 42 N. J. Law 486, 487, Mr. Justice Dixon 
said to the Supreme court by way of illustration: “Doubtless a law em 
bracing all cities or all townships would be constitutional, for those bodies, 
because of their marked peculiarities, are, by common consent, regarded 
as distinct forms of municipal government, and so forming classes by 
themselves.” Later, in upholding a tenure of office act limited to cities, 
this court adjudged that cities form a proper class for all governmental 
legislation. New Brunswick v. Fitzgerald, 48 N. J. Law 457; 8 Atl. 729. 
That the logical result of this decision is that every other recognized 
form of municipality may constitute such a class was declared in the 
Supreme court by Mr. Justice Depue in Johnson v. Borough of Asbury 
Park, 58 N. J. Law 604; 33 Atl. 850. In affirmance on error it was not 
found necessary to approve this deliverance, but it was not disapproved. 
Id., 60 N. J. Law 427; 39 Atl. 693. By the decision boroughs were up- 
held as a constitutional class for legislation on licenses for revenue. In 
Crookall v. Matthews, 61 N. J. Law 349; 39 Atl. 659, affirmed in this 
court, 42 Atl. 1,051, it was decided that townships form a proper class for 
legislation affecting the term of office of assessors. These adjudications 
lead to a comprehensive decision in favor of the constitutional right of 
the legislature to classify towns by their style of incorporation, at least 
to the extent hereinafter to be stated; and for such a result there seems 
to be sound reason. At the time of the amendments of 1875 there had 
long been existent in this state, and generally, various classes of incor- 
porated municipalities higher than townships. They were. cities, bor- 
oughs, villages and towns, so incorporated. The first two named classes 
were derived from English prototypes. In England, when a town had 
been an episcopal see, it was generally incorporated as a city, otherwise 
as a municipal borough. This last must not be confounded with a par- 
liamentary borough, which was simply a town, whether corporate or not, 
entitled to representation in parliament, and which often was not co- 
extensive with the municipal borough of the same name. A municipal 
borough differed from a city in no governmental essential. In this coun- 
try the two styles of corporations have been generally retained, and the 
difference between them is largely one of nomenclature. Large towns 
are eventually incorporated as cities, but the converse is not true. While 
usually a growing town has been content to first be a borough, there are 
many cases of original incorporation, as cities, of places less populous 
than many boroughs. On the whole, the difference is one of magnitude, 
but the two classes often have members indistinguishable in characteris- 
tics. In this country, too, the incorporating of villages, i. e., small towns, 
was a very common practice long before the amendments. In the Stand- 
ard Dictionary will be found: “Incorporated village (Local, U. S.) A 
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small town with limited corporate powers exercised by a board of 
trustees.” A few such villages existed in this state. South Orange (P. 
L. 1869, p. 645) and Irvington (P. L. 1874, p. 623) are examples. In this 
state, also, as in many others, there had long prevailed a style of incor- 
porating municipalities simply as towns. It has been said that such 
towns formed an intermediate class between cities and boroughs, and 
doubtless in recent legislation for the incorporating of towns they have 
been so regarded. Stout v. Borough of Glen Ridge, ubi supra. But such 
has not always been the case with towns specially incorporated. Fre- 
quently they embraced a considerable territory with a scattered popula- 
tion, and were semi-rural in character. Usually their organization was 
simpler than boroughs, although they frequently, by supplements to their 
charters, took on complex form. Many towns, however, in their original 
incorporation, differed from boroughs or cities in little but the corporate 
style. The Borough of Princeton was incorporated out of parts of town- 
ships in two counties by the name of “The Mayor, Recorder, Aldermen 
and Assistants of the Borough of Princeton” under a charter whose title 
was “An act for incorporating the Town of Princeton.” Priv. Acts 
1813, p. 7. It would be hard to find any essential difference between that 
borough or the City of Bordentown and the municipality called ‘“Morris- 
town,” incorporated under the title of “town” with a mayor and aldermen 
and common council. P. L. 1865, p. 819. Many towns corporate, like 
Guttenberg, had no mayor, but, as far as I have examined, all had a 
town council as the governing body. The classes named comprised all 
the municipal corporations of this state of which I have knowledge, except 
a few commissions, such as that of Long Branch (P. L. 1867, p. 987) and 
that in Hackensack (P. L. 1868, p. 564). Commissions to regulate 
municipal affairs are expressly referred to in the prohibitory amendment, 
and seem to form a class by themselves. That the various municipalities 
mentioned were recognized as classes by the framers of the constitutional 
amendments appears in the amendments themselves, for in Article 1 was 
inserted, as a new paragraph, the following: “19. No county, city, bor- 
ough, town, township or village shall hereafter give any money or prop- 
erty or loan its money or credit to or in aid of, or be directly or indirectly 
the owner of any stock or bonds of any association or corporation.” 
While, as was pointed out in Pell v. City ot Newark, ubi supra, the same 
word may be used in different senses in the constitution, and therefore 
this collocation does not militate against the generic use of the word 
“towns” in the other amendments, still, as it was made with reference 
to a subject of general concern, and undoubtedly referred only to cor- 
porate capacity, it is strongly suggestive that the framers of the amend- 
ments expected that all municipal governmental legislation would be 
classified according to the-varying forms of incorporation, and we are of 
opinion that, as incorporated cities, boroughs, towns and villages, as well 
as townships, are recognized by the constitution as classes for legislation, 
laws limited to either of such classes will not violate the prohibition of 
private, local or special laws “regulating the internal affairs of towns 
and counties.” 

But, though the classification herein approved is legitimate, still it is 
urged that the true type of the several organizations must be judicially 
defined, and that the applicability of any challenged charter, special or 
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general, to the type, must be discovered by the courts; otherwise, it is 
said that the legislature has created, or may create, a class of municipalities 
by mere label. This is more strongly pressed as to the laws passed ‘since 
the amendments for the incorporation of the different classes of munici- 
palities. Boroughs were authorized in 1878 (1 Gen. St., p. 179), towns in 
1888 and 1895 (8 Gen. St., pp. 3,492, 3,525), villages in 1891 (Id., p. 3,724), 
cities in 1895 (1 Gen. St., p. 762) and 1897 (P. L., p. 46). It is asked, if 
these are valid, what is to hinder an indefinite extension of the practice, 
and the authorization of municipal corporations as numerous as the dif- 
ferent titles that can be devised by legislative ingenuity? The answer is 
that such a palpable evasion of the constitution can be dealt with when it 
arises. To a bona fide attempt to deal with classes recognized by that 
instrument no exception can be taken. The only censure that may be 
deserved is the postponement of the plain constitutional duty to bring all 
members of each class to uniformity, or to proper subordinate classifica- 
tion. In one instance only has that been attempted, namely, as to bor- 
oughs. P. L. 1897, p. 285. It is not necessary now to pass upon the 
validity of incorporating statutes not so extensive. The borough act of 
1878 was upheld in the Supreme court. State v. Borough of Clayton, 53 
N. J. Law 277; 21 Atl. 1,026. None of the others cited has been ques- 
tioned, but some not cited have been declared unconstitutional, because 
of unwarranted subclassification. But, whether or not these laws be 
valid, no possible exception can be taken to a law that brings in all of a 
class. Such a law was upheld in Johnson v. Borough of Asbury Park, 
ubi supra, and in Crookall v. Matthews, ubi supra. Nor can there well 
be any other judicial test*than that of name. In effect this has already 
been declared by this court. In Johnson v. Borough of Asbury Park, 
60 N. J. Law 427, 429; 39 Atl. 693, it was held that an act then in question 
“operates upon all the municipalities called ‘boroughs’ in whatever mode 
their organization has been effected.” In Day v. Mayor, etc. (N. J. Sup.) 
41 Atl. 964, affirmed March term, 1899, the contention was that Morris- 
town, although incorporated as a town, was, at least by force of supple- 
ments to its charter, in fact a city, and so within the purview of an act 
concerning cities. The opinion in the Supreme court, adopted in this 
court, put the decision that the act did not apply to Morristown upon 
the legislative intent not to include it; but it is plain that this involves 
power to exclude that city, if it be a fact a city, simply because it is 
called in its charter a town. In Crookall v. Matthews, ubi supra, it was 
earnestly contended that townships with special charters were in fact 
towns corporate, and not townships, within the range of a supplement to 
the general township act; but this court held otherwise, although by 
statute a township with a special charter may at any time assume the 
name and style of town. 3 Gen. St., p. 3,635. In Broome v. Telephone 
Co., 49 N. J. Law 624; 9 Atl. 754, the Supreme court declared that an act 
requiring designation of streets for telegraph poles in “incorporated cities 
or towns” should receive an interpretation broad enough to include all 
places having streets instead of country roads, “whether they are formally 
styled towns, townships, boroughs or villages.” On affirmance of the 
judgment (Id., 50 N. J. Law 432; 14 Atl. 122), this court refused to sup- 
port that declaration, it being unnecessary to do so for the purposes of 
the decision; and at the present term has decided that the Township of 
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East Orange, although possessed of urban streets, and powers over them 
far exceeding those of the normal township, is not an incorporated town 
within a like statute. The question, therefore, is settled that it is for 
the legislature, not the courts, to characterize the municipalities of the 
state; and the courts cannot inquire whether a municipality or class of 
municipalities is titular only. The classification of the legislature in that 
regard is conclusive. 

On the second head there is no ground to challenge the generality 
of the act. Its subject is debt for street improvements. All existing 
securities are grouped in a funding scheme. It was not necessary to 
include all debts, nor to anticipate future debts. Every town needing 
relief is afforded it, and that constitutes generality. This court has upheld 
a statute authorizing cities to annul assessments existing at the time of 
is enactment. Mayor, etc., of Jersey City v, Green, 42 N. J. Law 627. 
The cases are quite analogous. 

We find no difficulty in declaring the challenged law general. On 
the incidental questions discussed we are entirely satisfied with the opinion 
read for the Supreme court, and the judgment will be affirmed. 


DIXON, J.: The rational distinction between general laws and spe- 
cial laws was, I think, in a measure abandoned by this court in the de- 
cision rendered in the case of Day v. Mayor, etc., 41 Atl. 964, where it 
was held that a municipality possessing all the substantial characteristics 
of a city was not to be deemed a city if the legislature had named it a 


town, and for that reason it should be excluded from the operation of a 
law applicable to all cities. The outcome of that decision must be that, 
for the purpose of our legislation, the municipalities named “cities” form 
one class, and the municipalities named “towns” form another class. 
Having gone thus far, the best stopping place seems to be that pointed 
out by the opinion of Mr. Justice Collins—that the several sorts of 
municipalities mentioned in the constitution (cities, boroughs, towns, 
townships and villages) are distinct classes within the constitutional intent, 
and that the members of each class are to be ascertained by their legisla- 
tive titles, at least if the titles be not palpably illusive. On that ground 
the statute now under review should be deemed constitutional. 


HOWARD SAVINGS INSTITUTION V. ESSEX BUILDING AND LOAN AS- 
SOCIATION ET AL. 


(In Chancery of New Jersey.) 


Redemption of Mortgage after Decree: 


On application to deliver mortgage, etc., on redemption after decree. 
Mr. Trimble for motion. 
Mr. Macdonald for complainant. 


(Memorandum Decision). 


EMERY, V.C.: By the final decree in a foreclosure suit the indebt- 
edness on the bond is not merged. Deshler v. Holmes, 17 Stew. 585, 
(Stevens, Adv. M.) affirmed on appeal for reasons stated. While the 
amount of the indebtedness on the mortgage is ascertained by the decree, 
there is no decree for payment otherwise than by sale of the mortgaged 
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premises, and no action could be maintained on the decree to recover 
the amount due. In this respect the decree in a foreclosure suit differs 
in toto from an action on the bond at law, where the bond is merged in 
the judgment, a higher security for the original debt and itself the basis 
of an action. Nor is the estate itself of either mortgager or mortgagee 
under the mortgage changed ipso facto by virtue of the final decree, 
which in its terms only affects this estate by directing a sale to pay the 
debt, and so far as the estate in the lands is concerned, provides that 
the defendant’s rights shall be foreclosed when sold under the decree. 
The dictum in Lewis v. Conover, 6 C. E. Gr. 230, that the mortgage is 
merged in the decree, is not sustained by any reasoning or authority 
cited, and in view of the subsequent decision in Deshler v. Morris must 
be considered as not declaring the true rule. 

Up to the time of sale the parties to the suit, who are made such by 
reason of their right to redeem, are entitled to redeem, and this right has 
been conceded and acted on in this case. The intimation to that effect 
which I give in Wimpfheimer v. Prudential Ins. Co., 11 Dick. 585, seems 
to me, on further consideration, to be a correct statement of the law. 

If the obligor pays the bond and mortgage, he is entitled to the 
delivery up and cancellation of both bond and mortgage. This rule 
was laid down in cases where the question was as to the rights of the 
obligor after a sale under the decree. Deshler v. Holmes, supra, p. 585, 
and In Re Coster, 2 Johns. Ch. 503. Upon the principle of these cases 
it must be held that where the owner of the mortgaged lands (not being 
the obligor) pays the mortgage after decree, he is entitled to a delivery 
of the mortgage cancelled, or for the purpose of cancellation. Whether 
he has the right to a delivery of the mortgage uncancelled, or to a delivery 
of the bond also, will depend upon his right to keep the mortgage alive 
for the purposes of subrogation, protection to title or other equities. 
Where rights of subrogation exist on the redemption, the bond and 
mortgage must be delivered uncancelled to the person redeeming. Ham- 
ilton v. Dobbs, 4 C. F. Green 560 (Err. & App. 1, 875). 

The present application extends only to a delivery of the mortgage 
and for the purpose of cancellation. 

Proceeding by petition in the foreclosure suit is a proper method 
for procuring the delivery, (Matter of Coster, supra), and the petition is 
granted so far as relates to a delivery of the mortgage which is the extent 
of the notice. And inasmuch as there is no contradiction of the petition- 
er’s affidavits, that the payment to the sheriff was made at the request of 
complainant’s solicitor on the promise to execute the necessary papers, 
and that demand for delivery of the mortgage, as well as demand for a 
satisfaction piece, was made and refused, costs must be granted, under 
the rule laid down in Pearce v. Morris, 8 Eq. Cas. 217. 


HOLLAND V. JOHNSON ST AL. 
(Middlesex Circuit Court, January, 1900.) 
Contributory Negligence—Employer and Employee—Non-suit. 

This action was brought by the plaintiff, who was an employee of 
the defendant, to recover for an injury to plaintiff’s hand by being caught 
in certain machinery. The substantial allegations of the declaration 
were that it was plaintiff's duty to operate certain machinery which had 
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an appliance or clutch by means whereof it was intended, in the event of 
the plaintiff's being accidentally caught in said machinery, that he could 
instantly stop the same and thereby avoid serious injury; that the clutch 
had become defective and out of order; that the plaintiff's hand, while 
operating the machinery, became and was accidentally and without any 
fault-or negligence on his part, caught in said machinery, whereby the 
plaintiff and other persons endeavored to stop the same by means of the 
clutch; that said clutch being defective and out of repair failed to act 
and the machinery continued in motion and the plaintiff's hand was 
drawn in and crushed. 

On the trial the proof was that the machinery upon which the plaintiff 
worked was a rubber grinding machine consisting of two large revolving 
rollers in plain sight of the operator. A motion to non-suit was made 
at the close of the plaintiff’s case, on the ground, among others, that the 
danger being an obvious one, the catching of plaintiff's fingers between 
the rollers in the first instance must be attributed to contributory negli- 
gence on the plaintiff's part, the law recognizing no degrees of negligence. 


Messrs. Alan H. & Theodore Strong for plaintiff. 
Mr. Willard P. Voorhees for the defendant. 


COLLINS, J., in granting the non-suit, said: I think that there must 
be a non-suit. I feel confident that there is no right of action here. I 
cannot conceive it possible that it could have been within the contempla- 


tion of these parties in the contract of hiring, that the plaintiff might get 
his fingers caught, and that the apparatus, that it is said failed to work 
properly, should be provided in order to enable him, or some one, to stop 
the machine in such a contingency. It was not one of the ordinary 
risks of working upon the machine that a man might get his hand be- 
tween the rollers; on the contrary, it would seem to me that with proper 
care he could not do so, and I cannot think that the apparatus in question 
was contrived in order to protect the workmen against their own care- 
lessness. There was a line of machines run by one shaft. Any machine 
on the line could ordinarily be stopped by throwing off its own clutch, 
but when there was anything between the rollers the friction was such 
that it could not be stopped in that way and it was necessary to throw off 
the clutch from the whole line of shafting and stop all the machines to- 
gether. A rope was provided for that purpose, to which were attached 
pendent ropes at each machine, and a pull upon one of these ropes was 
supposed to release that clutch and then the machines would stop within 
a short time. . If this apparatus failed to work, and there was consequent 
delay in stopping the machine when the plaintiff got his fingers caught, 
doubtless his injury was greater than it otherwise would have been, but 
I do not see how the defendant can be liable for that result of the plaintiff’s 
carelessness. 

I also think that this is not a case where the thing itself speaks of 
negligence. I do not see that it must be said that because the wedge 
holding the clutch was not released at once upon pulling the rope, there 
was necessarily neglect to use reasonable care to provide safe machinery. 
Furthermore it is not all clear to my mind that the apparatus in questior: 
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did not work, for the witness who, as the plaintiff claims, did release the 
clutch, says that he could not say that it had not already been released 
before he reached it. 

I feel very clear that there must be a non-suit and I so order and will 
allow an exception. 


STATE V. TERRENCE LYNCH. 


(Essex County Court, Dec. 14, 1899.) 


Disorderly persons’ act—Complaint— Commitment— Construction of penal statutes— Record. 


Mr. Neilson Abeel for prosecution. 
Mr. Thomas S. Henry for defendant. 


r FORT, J.: The conviction in this case has been certified to this court 
under the seal of the Second Criminal court of the City of Newark pur- 
suant to statute. The record shows an alleged conviction under the 
third section of the act concerning disorderly persons. There are two 
statutes which authorize a review in cases of this character by this court. 
They are Section 14 of the supplement to the act providing for police 
justices in cities of the first class, and Section 39 of the act concerning 
disorderly persons (Revision of 1898). Laws of 1895, page 199, section 
14; Laws of 1898, page 954, section 39. 

By each of these statutes it is made the duty of the court on review 
to order the complaint, warrant, proceedings and record of conviction 
to be forthwith brought before it that the legality of the proceedings and 
conviction may be reviewed and determined; and if such proceedings and 
conviction shall thereupon be found to be illegal, forthwith to set aside 
the same and to order the discharge of such offender from custody. The 
remedy for summary convictions in the police courts of the City of 
Newark, as provided by this method of review, is radical and complete. 
It is the duty of the court to inquire into all the proceedings, and if ille- 
gality exists in any fespect, to vacate the conviction. 

In the case before the court the record certified is“as follows: 

‘Name, Terrence Lynch; residence, 582 Market/street; age, 28; 
offense, drunk; date of offense, October 20, 1899; arrested by, Officer 
Lewis; complainant, Officer Lewis; address, Third Precinct Station; how 
disposed of, convicted; date of, October 21, 1899; sentence, time or fine, 
ten days or $2.50; fine paid, October 21, 1899; amount, $2.50 

“Second Criminal court, No. 236, Part 2, of the City of Newark, 
State of New Jersey, City of Newark, County of Essex, ss.: 

“Be it Remembered, That on the 21st day of October, A. D.1899, Ter- 
rence Lynch, defendant, was tried before the Second Criminal court of 
the City of Newark, in the said County of Essex, charged on the complaint 
of Officer Lewis with loitering in the saloon, corner of Market and 
Monroe streets, in an intoxicated condition. 

“Alexander Hines, Officer Joseph Lewis and Timothy Mulcahy were 
sworn as witnesses at the trial, on behalf of the complainant and de- 
fendant, and thereupon the court found the said defendant guilty as 
charged, under Section 3 of an act, entitled “An act concerning disorderly 
persons” (Revision), approved June 14, 1898; wherefore it is adjudged 
that said Terrence Lynch is a disorderly person, within the intent and 
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meaning of said act, and that he pay a fine of 2 50-100 dollars, and in 
default of such payment, that he be committed to the jail of Essex county 


for the term of ten days. 
“Witness, Herman Schalk, Esquire, Judge of said court, the day 


and year aforesaid. 
“THOMAS PEARSON, 
“Clerk.” 


No complaint appears in the record except a statement in what 
may be either the adjudication or a commitment (I am not quite sure 
which it is intended to be), that the defendant was found guilty as 
charged under Section 3 of an act concerning disorderly persons (Re- 
vision of 1898). The part of the record certified and entitled “Cop of 
Docket” contains nothing to justify any of the proceedings. The offense 
charged in the docket is “drunk.” This, standing alone, charges no 
offense under the disorderly act. There is a statement in the adjudication 
or commitment as follows: That the defendant was “charged on the 
complaint of Officer Lewis with loitering in the saloon corner Market and 
Monroe streets in an intoxicated condition.” If this can be deemed to be a 
complaint, and as such, a compliance with the requirements of the dis- 
orderly act, then the question is: Does that statement constitute an 
offense under the third section of the disorderly act for the violation of 
which the defendant has been convicted. 

The third section of the act concerning disorderly persons is as 
follows: “Any person or persons who shall loiter or assemble on the 
streets, at the corner of streets or in the public places of any city, village, 
borough or township in this state, being under the influence of intoxicat- 
ing liquor, or who, not being under such influence, shall indulge in and 
utter loud and offensive or indecent language, or shall address or make 
audible and offensive remarks or comments upon any person passing 
along such streets or public places, or shall obstruct or interfere with any 
person or persons lawfully being in and upon such streets or public 
places, shall be deemed and adjudged to be a disorderly person.” 

In order to sustain this conviction under this section a saloon must 
be a public place within the contemplation of the statute. Conviction 
under this section of the act can only be had against persons who loiter 
“on the streets, at the corners of streets or in public places of any city, 
village, borough or township of this state, being under the influence of 
intoxicating liquor.’ The remaining part of the section provides for 
cases of persons who are not intoxicated, but who loiter or assemble on 
the streets, corners or public places and indulge in improper language or 
make offensive remarks upon persons “passing along such streets or 
public places.” 

If the same construction is given to the words “public places” in the 
first part of this section that must be given to the same words in the last 
part of the section, then public places under this section can only be such 
as persons can “pass along.” 

Penal statutes and statutes which restrict personal liberty are con- 
strued strictly and are not to be extended beyond the clear meaning of 
their words. State v. Stevenson, 4 Zab. 30; Fair v. Kellner, 1 Dutch. 
522 (525). 
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A saloon is not a public place within the contemplation of this statute, 
and I cannot imagine how the word “loiter” in public places can be ex- 
tended to include persons who sit or stand in a saloon, even though they 
be under the influence of liquor. A saloon is not a public place. Noone 
has a right to be or remain therein if the proprietor objects to his being 
there. Persons there, as in any other place of business, are mere licensees, 
subject to be ejected at the will of the proprietor. In my view the words 
“public places,” as used in this section, must be held to contemplate places 
not covered by the term streets, as used in this statute, such, for instance, 
as public parks, corridors of public buildings and the like—such public 
places as persons may pass along and as are in use for general travel by all 
citizens, and in which all have at ail times an equal right of passage and 
repassage; and that these words cannot be extended to include rooms in 
dweliings, or stores, or saloons. It is quite apparent that this section of 
the statute is intended to prevent interference with the common rights 
of the citizen in the streets and public places of the city in their passage 
and repassage, in their use and enjoyment of the same, and that the 
words of the statute are not sufficiently broad to justify the court, by 
implication, in extending them beyond this construction. 

I am also of opinion that this conviction cannot stand, because there 
is no written complaint filed charging the defendant with any offense 
to which he can plead and be advised of the cause of his detention and 
the charge which he is required to meet. What is a sufficient complaint 
under this section has been defined by the supreme court (Bassette v. 
State, 22 Vroom 502). 

The record certified in this case does not show authority for the con- 
viction and sentence imposed. The same will be vacated and set aside 
on presentation of an order in proper form for that purpose. 


NEW JERSEY RUBBER CO. V. COMMERCIAL UNION ASSUR. CO., LIM- 
ITED, OF LONDON. 


(N. J. Supreme Court, November 13, 1899). 


Appeal—Review.—When a case _ law and facts cannot be reviewed 
is tried by the court, a jury being upon error. 
waived, its finding upon the blended 


Error to Circuit court, Hunterdon county. 

Action by the New Jersey Rubber Company against the Com- 
mercial Union Assurance Company, Limited, of London. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Argued June term, 1899, before Magie, C. J., and Van Syckel, Gar- 
rison and Lippincott, JJ. 

Mr. Sherrerd Depue for plaintiff in error. 

Mr. R. S. Kuhl and Mr. John Rellstab for defendant in error. 


GARRISON, J.: This is an action upon a policy of insurance. The 
plaintiff declares upon a contract by the defendant to insure against loss 
by fire to an amount not exceeding $5,000 on the stock and raw material 
in the frame storehouse of the plaintiff. A total loss is alleged. The 
defendant gave notice, with its plea of the general issue, of four special 
matters of defense: (1) The concealment by the defendant of material 
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facts and circumstances. (2) The misrepresentation by the plaintiff of 
the same. (3) The false representation by the plaintiff that policies con- 
current and proportionate in all respects with that issued by the defendant 
were then being taken out for the same property. (4) That the policy 
was delivered by the defendant to the plaintiff upon the condition that it 
should not take effect until plaintiff purchased other insurance concurrent 
and proportionate as above. 

Upon these issués of blended law and facts a trial was had before the 
Circuit court, a jury being waived. The testimony was open to two in- 
ferences, one that the concurrent insurance was a condition precedent; 
the other that it was only an expectation, not embodied in the written 
contract. It was a question that the court, sitting as a jury, must decide 
in reaching its conclusion. It was decided against the defendant ex- 
pressly and necessarily. With this fact established, it is futile to consider 
the other points that were argued. 

The judgment of the Circuit court, based upon this finding, is as un- 
assailable in this court as the verdict of a jury would be. Mills v. Mott, 
59 N. J. Law 15; 34 Atl. 947. 

No bill of exceptions raises any other question. 

The judgment is affirmed. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions). 


Action by assignee—Pleading—Evidence.—1. Where a suit is 
brought by the assignee of a chose in action in his own name, pursuant to 
the authority of the act of 1890 (2 Gen. St., p. 2,591, sec. 340), and a 
demand is made by the defendant, before pleading, for a bill of particulars 
of the plaintiff's demand, and for a copy of any bond, note, contract, 
deed, record or writing on which the declaration is founded, in accordance 
with section 236 of the practice act (2 Gen. St., p. 2,572), the plaintiff must 
furnish the defendant with a copy of the assignment of such chose in 
action, in addition to such other writings as constitute the foundation of 
the action, or be barred from all claim under the declaration. 2. The 
admission of such an assignment in evidence over defendant’s objection, 
after such demand made, and failure to furnish a copy of the same, held, 
under the circumstances of the present case, to be reversible error. Cul- 
len v. Woolverton. (Mr. A. D. Anderson and Mr. Charles A. Skillman 
for plaintiff in error. Mr. R. S. Kuhl for defendant in error). Opinion 
by HENDRICKSON, J., November 20, 1899. 


Constitutional law—Special act—Classification of cities—Public 
schools.—The constitution of the state (Article 4, Section 7, pl. 11) pro- 
hibits the legislature from passing any private, local or special laws 
regulating the internal affairs of towns and counties. It also interdicts 
the passage of such laws for the purpose of providing for the manage- 
ment and support of free public schools. Held: 1. That the first cited 
prohibition does not forbid the division of the cities of the state into 
classes, on the basis of population, for the purposes of legislating with 
regard to their internal affairs, when population bears a reasonable 
relation to the subject matter of the legislation; but that such relation- 
ship exists only when the legislative enactment deals with the structure * 
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or machinery of municipal government. 2. That the classification of 
municipalities for the purpose of legislating with relation to the man- 
agement and support of our free public schools (if permissible at all) 
must, in order to be valid, include in the class to be affected by the legisla- 
tion every political division of the state whose conditions and wants ren- 
der the legislation appropriate. 3. Quaere: Is the classification of 
municipalities for the purpose of legislating with relation to the manage- 
ment and support of free public schools permitted at all by the constitu- 
tion? Lowthorp v. Inhabitants of City of Trenton. (Mr. John Rellstab 
and Mr. George W. Macpherson for plaintiffs in error. Mr. John H. 
Backes for defendant in error). Opinion by GUMMERE, J., November 
17, 1899. 


Defective bridge—Liability of chosen freeholders—Negligence— 
Evidence.—1. The bridge act of March 15, 1860 (1 Gen. St., p. 307), 
making the board of chosen freeholders of a county responsible for 
damage received by any person through the wrongful neglect of the 
board to erect, rebuild or repair a bridge, with the erection, rebuilding 
or repair of which the board is chargeable by law, applies to the case of a 
person whose vessel is damaged by running against the draw of a bridge 
spanning a navigable river. 2. If such a bridge stands between two 
counties, the boards of chosen freeholders of both counties may be held 
jointly liable. 3. Under the circumstances of the present case, in which 
it appeared that a draw over the Hackensack river could not be opened 
because the heat had expanded the rails laid by a trolley company upon 
it, and consequently the plaintiff's vessel ran against the bridge, the 
questions whether the defendants were guilty of wrongful neglect, and 
whether the plaintiff was chargeable with contributory negligence, were 
for the jury;.and, on these questions it was permissible to show how near 
to the bridge the bridge tenders usually allowed vessels to be before the 
draw began to move. Mattlage v. Bd. of Chosen Freeholders of Hudson 
County. (Mr. John Griffin for plaintiffs in error. Mr. Flavel M. McGee 
for defendant in error). Opinion by DIXON, J., November 20, 1899. 


Trust—Parol evidence.—Whether, under the circumstances of this 
case, a right to the conveyance of an interest in land can be established 
by parol evidence, is not deemed necessary to decide, because, assuming 
it can be, the conclusion below that the parol evidence was insufficient to 
establish such’ right is not found to be erroneous. Riddle v. Clabby. 
(Mr. Lindley M. Garrison for appellant. Mr. Clarence Cole for respond- 
ent). Opinion by MAGIE, C. J., November 20, 1899, Dixon, Garrison, 
Ludlow and Bogert, JJ., dissenting. . 

Appeal and error—Assignment of error.—Under act March 24, 1899, 
authorizing an assignment of error on the ground that the verdict is 
against the weight of evidence, leave to file such assignment of error 
cannot be granted where the writ of error had been allowed and returned, 
errors assigned and joined, before the act took effect, as its provisions are 
not retroactive. Kime v. Consolidated Traction Co. (Mr. Joseph Coult 
for plaintiff in error. Mr. Samuel Kalisch for defendants in error). 
PER CURIAM, November 20, 1899. : 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 


Specific performance.—A defendant will not be compelled to speci- 
cally perform a contract to purchase land, where a material fact, con- 
stituting an indispensable link in the complainant’s claim of title, depends 
for its proof entirely and exclusively upon the evidence of two certain wit- 
nesses. Fahy v. Cavanagh. (Mr. John A. Dennin for complainant. 
Mr. John Garrick for defendant). Opinion by PITNEY, V. C., August 
28, 1899. 


Divorce—Alimony—Constitutional law.—1. A judgment in per- 
sonam in a state court without personal service, and in violation of Const. 
U. S., am. art. 14, prohibiting the deprivation of a person of property 
without due process of law, is not valid within the state, and may be 
collaterally impeached in an action brought in the state court on such 
judgment. 2. A judgment for alimony rendered. against a defendant 
domiciled in another state, without service of process within the state, 
is a decree fixing a personal liability without “due process of law,” pro- 
hibited by Const. U.S., am. art. 14. Elmendorf v. Elmendorf. (Messrs. 
_ McDermott & Fisk for the motion. Mr. H. W. Hayes and Mr. E. H. 

Duryee opposed). Opinion by EMERY, V. C., August 31, 1899. 


Master and servant—Misconduct—Employee’s rights.—1. The fact 
that employers, when discharging an employee, gave certain reasons 


therefor at the time, does not prevent them from assigning additional 
reasons in an action for such discharge. 2. Where an employee who 
had agreed to work faithfully for his employers’ interest endeavored to 
secretly examine their books, to which he had no right of access, such 
act was a breach of his contract, and his employers, acting in good faith, 
were entitled to discharge him. 3. When an employee wrongfully en- 
deavored to examine his employers’ books, to which he had no right of 
access, the fact that such employee’s refusal to obey orders to instruct 
another in his duties was anticipated, and brought about by his employers 
to give them an additional reason for his discharge, is not sufficient to 
show bad faith on their part in discharging him for his misconduct in 
secretly examining their books. 4. In settlement of an employee’s inter- 
est in a firm, a contract was made by which he agreed, in consideration 
of a payment of money and a salary for future employment, to continue 
to work faithfully for his employers’ interest. The contract further pro- 
vided that his employers should execute a trust of certain securities to 
be paid to him on the completion of the contract, and that, if he was 
discharged for cause, such securities should be returned to them. Held, 
that such employee had no interest in the securities prior to the com- 
pletion of the contract, and, on being discharged for misconduct before 
the expiration of the term, he was not entitled to recover them. Allen v. 
Aylesworth. (Mr. Samuel Kalisch for complainant. Mr. E. C. Harris 
for defendants). Opinion by EMERY, V. C., August 31, 1899. 


Quieting title—Constitutionality of statute—Evidence of marriage.— 
1. Laws 1896, p. 243, c. 167, as amended by Laws 1897, p. 211, c. 117, 
providing that when a person claims to be entitled to a vested remainder 
in lands or personalty, and his title is denied or disputed, he may main- 
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tain a suit in chancery to settle the title and disputes concerning the same, 
and that on application of either party an issue at law shall be directed, 
to try the validity of such claim, is constitutional. 2. In a suit to deter- 
mine complainant’s claim to an estate in remainder in his grandfather’s 
estate, and to quiet title thereto, the question of his legitimacy arose. 
It appeared that the alleged marriage between his father and mother 
was contracted without the knowledge of the farhilies of either, though 
there appeared to be no reason for secrecy; that there was no marriage 
certificate or record of the marriage; that after the alleged marriage she 
moved from place to place, and was seen performing the duties of a bar- 
maid in a saloon, and conducting herself unbecoming a wife; that the 
husband’s relations did not know he was married; that he generally slept 
and ate at home, though he spent considerable time with her, and sup- 
ported her part of the time; that the only places at which he introduced 
her as his wife were in saloons and at questionable balls; that she knew 
his father was wealthy, and, though meagerly supported, was apparently 
content; that during the time he travelled for his health they had no 
correspondence; that he never inquired about her during his absence, and 
for a few years before he died he had no communication whatever with 
her; that on his deathbed he made no allusion to her or their boy; and 
that after his death she made no claim as his lawful wife, nor asserted 
the claim of their son as his legitimate heir. Held, that their relation was 
illicit, and that complainant could not maintain the suit. Haley v. 
Goodheart. (Mr. Harry E. Richards for complainant. Mr. Walter 
Collins and Mr. Gilbert Collins for defendants). Opinion by STEVENS, 
V. C., September 15, 1899. 


Widening city streets—Rights of abutting property owners.—1. 
Complainant was about to erect a building on a street corner, which the 
defendant, the municipal authority, contended encroached upon one of 
the streets forming the corner. The validity of this contention depended 
upon the width of the street—the municipal authority claiming it to be 
forty feet wide; and the complainant, twenty-seven feet. There was no 
sufficient proof to show that, admitting it to be forty feet wide, the dif- 
ference of thirteen feet should all be taken from complainant’s side, but 
the indications were that it should be about equally divided between the 
two corners. Held that, if the defendant insisted upon having the street 
open to the full width of forty feet, it could not take a part of the com- 
plainant’s lot for that purpose without at the same time taking the com- 
plementary part from the other side, and opening the. street to the full 
width. 2. The owner of a tract of land laid it out, on paper, in building 
lots, showing a street which by the scale was forty feet wide, but which 
by the actual figures shown on the map was twenty-seven feet wide, and 
filed the map in the county clerk’s office. It referred to and showed no 
monuments except the outside lines of the whole tract. Subsequently 
he filed a second map, which he declared to be an explanatory map, and 
intended to show what he intended by the first map, which second map 
plainly showed the street in question to be twenty-seven feet wide, and 
fixed its location by marble monuments put in the ground four feet from . 
its north side. The municipal authorities claimed to locate the north 
line of the street by the use of these monuments shown on the second 
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map, and to fix the south line of the street by measuring forty feet there- 
from in accordance with the scale shown on the first map. Held, that it 
could not use the second map for the purpose of fixing the north line, 
without also having it used against it by an owner on the south side for 
the purpose of fixing the south line twenty-seven feet distant therefrom. 
Gernert v. Inhabitants of Union Tp. in Hudson County. (Mr. Warne 
Smyth for complainant... Mr. William D. Daly for defendant). Opinion 
by PITNEY, V. C., September 16, 1899. 


Insurance—Change of beneficiary—Value of interest.—1. A certifi- 
cate issued by a beneficial insurance association upon the life of a mem- 
ber, in favor of a third person, where neither the constitution or by-laws 
of the society nor the certificate confers upon the members a power to 
change the beneficiary, invests the beneficiary with a vested interest in 
the certificate. .2. The member cannot defeat such vested interest by 
surrendering the old and taking out a new certificate. 3. In case of such 
change of certificates, the extent of the vested right of the beneficiary in 
the old certificate is its value at the time of the change. 4. In this kind 
of insurance the value is the difference between the amount payable upon 
the death of the member and the amount of payments, with interest, which 
will be required to keep the certificate alive during the probable period 
of the member’s life. 5. A by-law adopted after the issuance of the 
certificate, giving a member power to change a beneficiary, held not to 
be retroactive. Locomotive Engineers’ Mut. Life and Acc. Ins. Ass’n v. 


Winterstein. (Mr. J. I. B. Reiley and Mr. W. H. Morrow for defendant, 
Julia Winterstein. Mr. S. C. Smith for defendant, Fannie Winterstein). 
Opinion by REED, V. C., October 7, 1899. 


Declaration of trust—Evidence—Rights of wife as cestui que trust.— 
1. An assignment to his wife of securities standing in his name was 
found after a decedent’s death. The assignment stated that it was made 
to protect his wife from loss of bonds he had borrowed from her with 
which to raise money, and was signed by one witness, who testified that 
in executing the paper decedent told him he was about to use some of his 
wife’s securities to obtain money, and, in order to save her from possible 
loss, was setting over to her certain securities of her own. Held, that 
the document should be sustained, as a declaration of trust. 2. Where 
a declaration of trust executed by a decedent, and found among his papers, 
had been amended by him after its execution, by the substitution of dif- 
ferent securities, it is to be presumed that the intention was that the 
declaration should be operative as amended. 3. The fact that an in- 
solvent decedent had made a declaration of trust covering certain securi- 
ties to protect his wife from loss of bonds belonging to her, used by him 
to raise money, does not, in case such securities are insufficient to cover 
her loss, give the wife a preference in the distribution of the general 
assets above other creditors, where it is not shown that the assets include 
the identical money raised by decedent on bonds belonging to his wife. 
Collins v. Stewart. (Mr. William M. Seufert and Mr. Washington B. 
Williams for complainant. Mr. Augustus Zabriskie and Mr. William 
R. Barricklo for defendant). Opinion by STEVENS, V. C., October 4, 
1899. 
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Contract to make will—Specific performance—Witnesses.—1. 
Where a bill is filed which seeks to enforce the specific performance of a 
contract made with a decedent testatrix to give and devise her whole es- 
tate at her death, the executor of her will, who primarily takes the legal 
title to her personalty, and who has an equity to require the application 
of her lands to the payment of her debts (if need be), is a necessary party 
defendant, without whose presence the cause should not proceed. 2. The 
practice in such cases is to direct the cause to stand over for a period, 
with an order that if, within the period, the necessary party be not brought 
in, the bill should be dismissed. 3. Where the complainant seeks to en- 
force the specific performance of a contract, the benefit of which pro- 
ceeds wholly to other persons, the beneficiaries should be classed as 
complainants, or cause for making them defendants should be stated in 
the bill. 4. When a devisee is made a party defendant to a bill filed to 
enforce the specific performance of a contract of his testatrix, he is sued 
in a representative capacity. 5. The fact that the beneficiaries of a con- 
tract sought to be enforced in equity by specific performance are made 
defendants, and the parties against whom specific performance is asked 
are also made defendants, in the same bill, does not prevent the bene- 
ficiaries, and the parties against whom the contract is sought to be en- 
forced, from being opposite parties. In equity, parties who are in oppo- 
sition to each other are often brought into court as defendants. 6. In 
ascertaining the relations of the parties to each other under the evidence 
acts, the court will examine the record to ascertain whether they are in 
fact antagonistic, and will not be controlled by the voluntary classification 
of parties made by the complainant in drawing his bill. Kempton v. 
Bartine. (Mr. Martin V. Bergen, Jr., and Mr. Martin V. Bergen for 
complainant. Mr. Howard Carrow and Mr. David J. Pancoast for de- 
fendants). Opinion by GREY, V. C., October 21, 1899. 


Beneficial associations—Corporations—Name—Officers.—1. The 
laws of a beneficial society provided that each branch should pay to the 
national executive council, within thirty days from February 1st in each 
year, a sum fixed by the national convention, not to exceed twenty-five 
cents per member. This provision was later changed so as to require 
payment within sixty days from March Ist of each year to avoid sus- 
pension; but this provision did not take effect until April, 1899. The 
national executive council had power to suspend any subordinate branch 
only after charges preferred and proved. In July, 1899, the council, by 
resolution, provided that, in case certain designated subordinate branches 
did not pay the tax due March 4, 1899, before a certain date, they would 
be suspended, and, on their failure to pay within such time, suspended 
such branches. Held, that since, at the time of default, occurring March 
4, 1899, there was no law by which such default operated as a suspension, 
and the resolution of April, 1899, was not retroactive, a defaulting branch 
could not be legally suspended without a trial on notice, and an oppor- 
tunity to be heard. 2. -- corporation may be enjoined from using and 
doing business under the same name as another corporation, to the lat- 
ter’s injury, where the latter first adopted the name, and the use by the 
former would be apt to deceive the public. 3. Equity will not decide 
which of two sets of officers claiming to be the officers de jure of a bene- 
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ficial society are entitled to the offices, unless some other equitable matter 
is involved and requires the decision of such question. 4. The fact that 
one of the rival claimants to an office of a beneficial association holds 
funds which he refuses to pay over to one claiming to be his successor 
does not give a court of equity jurisdiction to determine their rights to 
the office. St. Patrick’s Alliance of America v. Byrne. (Mr. William 
M. Jamieson for complainant. Mr. J. J. Cahill for defendants). Opinion 
by REED, V. C., October 30, 1899. 


Administrator’s sale—Bona fide intent—Estoppel.—An auctioneer at 
an administrator’s sale, being interested in having the property bring its 
full value by fictitious bidding, ran the bids up to about the full 
value, and then knocked it off to one who had made no bid, where- 
upon the administrator, who had had no intention of buying, but who had 
advertised the sale thoroughly, and thereupon acted in good faith, publicly 
assumed the bid, took possession at once, and made valuable improve- 
ments. The heirs were all of age, and lived near, and complainant made 
no objection to the court’s approval of the sale a month later; exceptions 
being first taken to the administrator’s account charging himself with 
the amount bid. The account was approved, and no bill to set aside the 
sale was filed for over a year, during which time complainant saw the 
administrator making improvements of a substantial character. Held, 
that complainant was estopped to claim that the sale was invalid, or have 
it vacated. Voorhees v. Bailey. (Mr. William I. Chamberlain and Mr. 
H. Chamberlain for complainant. Mr. Charles J. Parker for defendants, 
Mr. George Bailey and Mr. Nelson T. Voorhees). Opinion by PITNEY, 
V. C., November 3, 1899. 


Limitation of actions—Acknowledgment of debt—Adverse posses- 
sion.—D. gave his bond and mortgage to N., and then conveyed the estate 
mortgaged. D. was subsequently discharged in bankruptcy, and the 
liability on the bond became thereby extinguished. The alienee con- 
tinued thereafter to pay interest on the mortgage, and the last payment 
was made nineteen years before the suit to foreclose was begun. The 
suit was begun more than twenty years after the principal had become 
payable. Held, (1) That the payments were necessarily referable to the 
mortgage, and that, being so referable, they were an acknowledgment 
that the mortgagor or his grantee held under or by permission of the 
mortgagee. (2) That the possession only became adverse when such pay- 
ments ceased. (3) That, as the right to bring ejectment continued for 
twenty years from the time of the last payment, so the right to foreclose 
continued for the same period. Colton v. Depew. (Mr. Randolph 
Parmley, Mr. Charles L. Carrick and Mr. Charles L. Corbin for com- 
plainant. Mr. James Bb. Vredenburgh for defendants). Opinion by 
STEVENS, V. C., November 6, 1899. 


Deed—Restriction—Construction.—A_ printed blank deed for the 
conveyance of single lots contained the provision “that the lot hereby 
conveyed is not to be subdivided, and that no more than one residence is 
to be erected upon the same.” The owner of four adjoining lots con- 
veyed two in one deed, and the grantee treated them as one lot, and built 
a single dwelling. Afterwards the owner conveyed to him the other two, 
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and inserted the letter in the blank space after the word “lot.” The 
grantor still owned a hae number of lots in the vicinity. Held, that he 
could not enjoin the grantee from building two houses on the two lots 
last conveyed. Gammv. Renner. (Mr. Charles L. Corbin for complain- 
ants. Mr. Abel I. Smith for defendant). Opinion by PITNEY, J., 
November 6, 1899. 


Specific performance—Statute of frauds—Married women.—1. The 
statute of frauds must be pleaded to be relied upon as a defense. 2. A 
contract for the conveyance of land, evidenced only by a receipt for the 
purchase price, which depends upon the acceptance of a smaller tract of 
land than was paid for in a former transaction, is not void under the 
statute of frauds, as the parties cannot be placed in statu quo by repay- 
ment of the money consideration. 3. Where one takes possession of land, 
and makes improvements thereon, under a contract evidenced only by 
a receipt for the purchase price, there is a part performance, sufficient to 
take the contract out of the statute of frauds. 4. When a father con- 
veyed land to his son in settlement of the son’s claim against him, the 
deed should have included the land in question, for which the son after- 
wards paid the father $25, and took his receipt therefor. The son took 
possession and built a barn, which he some years later removed because 
the ground was so wet it affected the health of his horses. The father 
subsequently conveyed the land to his daughter, the defendant, who took 
title with notice of the son’s claim. The receipt for $25, and also the 
receipt in settlement of the son’s claim against the father, were introduced 
in evidence. The sisters testified that the son was continually quarreling 
with his father, and insisting on the latter giving back the $25; that, after 
about seven years, the father gave him $25, and he agreed to surrender 
possession of the land and bring back the receipt, but never did. This 
the son denied; said he quarrelled with his father, but over other matters. 
T., an intimate friend of the family, testified that the father, both before 
and after the time defendant claimed the contract was rescinded, pointed 
out to him the land in controversy as belonging to the son; that he never 
heard it mentioned that the contract had been rescinded, or the money 
repaid; that he urged the father on several occasions to make a deed to 
the son. T. and the son both testified that the father gave as an excuse 
that it would be too expensive to have the land surveyed and a deed made. 
Held, insufficient to show a rescission of the contract. 5. Where a mar- 
ried woman buys land with notice of a contract to convey to another, 
she may be compelled to make a conveyance. 6. It is not essential to 
the validity of a deed made by a married woman in pursuance of a decree 
of a court of equity that she should make the statutory acknowledgment 
necessary to convey property in her own right, or to bar the dower in 
her husband’s land. Fee v. Sharkey. (Mr. Newton S. Kitchel for com- 
plainant. Mr. Joshua S. Salmon for defendants). Opinion by PITNEY, 
V.C., November 6, 1899. 


Will—Interest on legacies—Action for legacy—Set-off.—1. Pecu- 
niary legacies bear interest one year from the testator’s death, though the 
will gives the executors three years in which to settle the estate, “if they 
think that time advantageous.” 2. In an action for a legacy against 
executors in their representative capacity they cannot set off a claim 
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against the legatee for rent due to them as residuary devisees or as heirs 
of the testator. Warwick v. Ely. (Mr. Aaron V. Dawes for complain- 
ant. Mr. Richard M. J. Smith for defendant). Opinion by REED, V. 
C., November 10, 1899. 


Vendor and purchaser—Contract—Performance.—1. A contract for 
sale of lands, though signed only by the vendor, will not be held to be 
unilateral, on the contention of the assignee of the vendee, when it ap- 
pears that the vendee has transferred all his right to his assignee, and 
that the assignee has been accepted by the vendor as the purchaser, has 
paid nine-tenths of the purchase money, has entered into possession of 
the lands and rented them, and has tendered a small balance of the pur- 
chase money, and demanded the clearing of the title and the delivery of a 
deed, his right to which was admitted by the vendor. 2. Such acts of 
part performance are sufficient to establish a mutual contract between 
the vendor and the assignee. 3. When time of performance is not speci- 
fied by the contract of sale, and the parties arrange for the removal of an 
incumbrance prior to performance, without naming a specific day, the 
removal within a reasonable time is a sufficient performance. 4. If, after 
such an arrangement, one of the parties claims that a subsequent agree- 
ment fixed a specific day for performance, the party so asserting the new 
arrangement must carry the burden of proving it. Cramer v. Mooney. 
(Mr. M. V. Bergen, Jr., and Mr. M. V. Bergen for complainant. Mr. T. 
B. Harned for defendant). Opinion by GREY, V. C., November 22, 1899. 


Insolvent corporations—Appointment of receivers.—A receiver of 
an insolvent corporation may enjoin the prosecution of a pending action 
commenced against the corporation by a creditor thereof prior to the 
commencement of the insolvency proceedings, in view of the statute vest- 
ing all the corporation’s assets in the receiver. Morton v. Stone Harbor 
Imp. Co. (Mr. George J. Bergen for Walter J. Brooks. Mr. Paul T. 
Shinn for receiver). Opinion by GREY, V. C., November 28, 1899. 


Bonds—V alidity—Consideration—Seal.—A joint bond, under seal, 
given by a debtor and his surety, conditioned for the payment of a debt 
due from the principal according to a bond executed by him alone on the 
day before, is valid, as against the surety, although the first bond was not 
delivered until the delivery of the joint bond. Yeareance v. Blake. (Mr. 
Ernest Koester and Mr. Addison Ely for complainant. Mr. J. W. Miller 
for defendants). Opinion by PITNEY, V. C., December 4, 1899. 


Wills—Posthumous children—Rights—Powers.—1. A devise of land 
in New Jersey under a will of a nonresident must be determined by the 
laws of New Jersey. 2. 3 Gen. St., p. 3,760, Section 19, providing that 
if a testator, having children when he makes his will, “shall at his death 
leave a child” born thereafter, and not provided for by the will, such 
child shall have the same rights as though the father had died intestate, 
includes a posthumous child. 3. The birth of a testator’s posthumous 
child, entitled under 3 Gen. St., p. 3,760, Section 19, to take the same 
share as though his father had died intestate, does not destroy a devise 
in trust to the executor with power of sale. Van Wickle v. Van Wickle. 
(Mr. Charles C. Black for complainant). Opinion by PITNEY, V. C., 
December 19, 1899. 
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Municipal ordinance—Validity—Contract for street lighting—Re- 
view by court.—1. A resolution of a city council, adopted by the requisite 
vote, at the proper meeting, after the reception and entering of the veto 
of the mayor of the city of an ordinance passed by such council, declar- 
ing that such ordinance stand, the objections of the mayor to the con- 
trary notwithstanding, is a sufficient reconsideration and readoption of 
such ordinance, and renders it effective, under section 107 of the act of the 
legislature, entitled “An act concerning cities” (2 Gen. St., p. 2,143). 
Lake v. Ocean City, 41 Atl. 427, 62 N. J. Law 160, followed. 2. The 
act of May 22, 1894 (2 Gen. St., p. 2,174), entitled “An act authorizing the 
lighting of public streets and places in the cities, towns, townships, bor- 
oughs and villages of this state, and to erect and maintain proper appli- 
ances” (section 242), authorizes a contract for the purposes named in the 
act for any term not exceeding five years to be made with or without 
advertisement for proposals. The contract need not be awarded to the 
lowest bidder, and, even after advertisement and the reception of pro- 
posals, it may be awarded or made independently of such proposals, so 
long as the power to make such contract is exercised in a bona fide man- 
ner, with reasonable discretion and judgment, for the benefit of the munici- 
pality. 3. Under this act of the legislature the city has the power and 
authority, when making such contract for such lighting, to erect and 
maintain all necessary and proper posts, poles, lanterns, and fixtures on 
the streets and public places at its own expense, independently of the con- 
tract, or to provide in said contract for the erection and maintenance of 
the same at the expense of the contractor. It has also the power and au- 
thority by contract to provide for the erection and maintenance of such 
posts, poles, lanterns,and fixtures. 4. Where a city has theretofore caused 
posts, poles, and other fixtures to be ercted on certain streets and public 
places, the mere fact that the advertisement for proposals for a contract 
for lighting the streets of the city fails to state or prescribe that the suc- 
cessful bidder can have the use of these appliances located upon the streets 
and public places will not vitiate a contract, awarded to the successful bid- 
der, by which the use of such appliances is allowed to him. 5. The or- 
dinance or resolution required by the act of the legislature may either pre- 
cede or follow the formal, actual execution of the contract awarded for 
such lighting. 6, In the absence of fraud or palpable abuse of discretion 
on the part of municipal authorities in the exercise of powers granted by 
the legislature, the only question for judicial cognizance is whether there 
has been any violation of legal principles, or a neglect of prescribed for- 
malities, in entering into the engagement which is the subject of the con- 
troversy. State (Oakley, prosecutor) v. City of Atlantic City. (Mr. D. J. 
Pancoast and Mr. C. L. Cole for prosecutors. Mr. Thomas E. French 
and Mr. Lindley M. Garrison for defendants.) Argued before Depue, 
<p Syckel and Lippincott, J. J. Opinion by LIPPINCOTT, J., August 

1 1899, 


Taxation—Collection—Default—Interest—1. Under the laws ap- 
plicable to the borough of South Cape May, the collector of taxes thereof 
is bound to pay to the county collector of the county of Cape May, out of 
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the first moneys collected from all sources of general taxation in said bor- 
ough, the county taxes apportioned against said borough. 2. It is no ex- 
cuse for nonpayment, if sufficient amount from all the sources of the gen- 
eral taxation has been collected by the collector of taxes of the borough to 
make such payment, that the assessments of particular individuals have 
been reduced by the local board of appeals in cases of taxation, or by the 
state board of taxation; and the deficiency so made must be borne by the 
borough, and the county taxes remain as a primary obligation 
to be discharged by the payment to the county collector of all 
taxes as collected. 3. Where the collector of taxes of any 
township, city, or borough has made default in the payment of such taxes 
as he has collected to the county collector, he will be chargeable with in- 
terest from the time of such delinquency, as provided by the statute. 
Ross, Collector, v. Walton, Collector. (Mr. Howard Carrow for relator. 
Mr. David J. Pancoast for defendant). Argued before Depue, Van 
Syckel and Lippincott, J. J. Opinion by LIPPINCOTT, J., August 11, 
1899. 


Special act—Constitutional law—City—Division into wards.—1. 
The general act, entitled “An act concerning consolidated cities and an- 
nexed municipalities and townships and parts thereof,” passed March 30, 
1888 (2 Gen. St., p. 2,245), is not rendered local and special, and there- 
fore unconstitutional, by the application thereto of a valid special and local 
act annexing territory to a city. 2. Under Section 7 of said act of 1888, 


a territory annexed to a city may constitutionally be divided into wards. 
State (Miller, prosecutor) v. City of Camden. (Mr. John W. Westcott, 
Mr. Jonas Miller and Mr. John J. Crandall for prosecutor. Mr. E. G. 
C. Bleakly for defendant). Argued before Dixon and Collins, JJ. 
Opinion by COLLINS, J., November 13, 1899. 


Statutes—Repeal—I ntoxicating liquors—Illegal sale—1. The 
twelfth section of the Werts law (2 Gen. St., p. 1,813, pl. 142) is not incon- 
sistent with Section 66 of the act of 1898 (Laws 1898, p. 812), and is not 
thereby repealed. 2. Where an indictment alleges an illegal sale of 
liquor to have been made in one municipality, proof that the sale was 
made in another municipality will not justify a conviction. State v. Ham. 
(Mr. R. Ten Broeck Stout for plaintiff in error. Mr. Wilbur A. Heisley 
for the state). Argued before the Chief Justice and Van Syckel, Garrison 
and Lippincott, JJ. Opinion by VAN SYCKEL, J., November 13, 1899. 


Master and servant—Pleading—Demurrer.—1. An averment that a 
telegraph wire broke at a point where it had been fastened to the pole, 
with such force that the plaintiff was by reason thereof thrown from the 
top of the pole to the ground is not sufficiently specific. 2. Objection 
that a pleading is not sufficiently specific can be reached only by a motion 
to strike out. Ferguson v. Western Union Tel. Co. (Mr. Freeman 
Woodbridge for plaintiff. Messrs. Applegate & Hope for defendant). 
Argued before Van Syckel, Garrison and Lippincott, JJ. PER 
CURIAM, November 13, 1899. 


City ordinance—Railroad crossings—Erection of gates.—The charter 
of the City of Bridgeton does not empower the city council to require rail- 
road companies running through the city to erect, maintain and operate 


* 
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safety gates at the street crossings. West Jersey & Seashore R. R. Co. v. 
City of Bridgeton. (Mr. Joseph H. Gaskill for prosecutor. Mr. Thomas 
W. Trenchard for defendant). Argued before Collins and Dixon, JJ. 
Opinion by DIXON, J., November 13, 1899. 


Execution—Claims of third person—Waiver.—lf a person who 
serves upOn a constable a claim of property, under the fifty-ninth section 
of the justice’s court act, does not, within ten days after the service, apply 
to a justice for a trial of his right according to that section, or institute 
against the officer an action of tort or replevin for the property, and there- 
upon the constable proceeds to sell the property in reliance on the implied 
abandonment of the claim, the claimant is estopped from holding the 
constable responsible in tort. State (Lucas, prosecutor) v. Van Marter. 
.(Mr. Freeman Woodbridge for prosecutor. Mr. A. H. & Theo. Strong 
for defendant). Argued before Collins and Dixon, JJ. Opinion by 
DIXON, J., November 13, 1899. 


Municipal ordinances—Validity—Street building line—1. By the 
act of April 21, 1896 (P. L., p. 339), de facto boroughs, organized under 
certain unconstitutional acts of the legislature, thereby repealed, were 
created boroughs by their respective names, to be governed by the gen- 
eral borough act of 1878 (1 Gen. St., p. 179), and the other general laws 
relating to boroughs, and all ordinances theretofore passed in substantial 
compliance with any statute of this state were thereby validated. Held: 


That such an ordinance, to be valid, must conform to some constitutional 
statute. 2. An ordinance establishing a street building line encroaching 
on private lands cannot be sustained if passed without notice, actual or 
constructive to the owners of the land fronting on such street. Quaere: 
Can the legislature authorize such an ordinance without providing for 
compensation to the landowners? Byrnes v. Mayor, etc., of the Borough 
of Riverton. (Mr. Charles E. Hendrickson for the prosecutor. Mr. 
George A. Vroom and Mr. Samuel W. Beldon for defendant). Argued 
before Dixon and Collins, JJ. Opinion by COLLINS, J., November 13, 
1899. 


Advisory opinion—Settlement of facts——Under our practice act, 
the Circuit court is required to settle all disputed facts before it can send a 
case to this court for its advisory opinion. Wilson v. Pennsylvania, P. 
& B. R. Co. (Mr. Joseph M. Roseberry and Mr. Chauncey H. Beasley 
for plaintiff. Mr. Henry S. Harris for defendant). Argued before the 
chief justice and Van Syckel, Garrison and Lippincott, JJ. Opinion by 
VAN SYCKEL, J., November 3, 1899. 


Municipal improvements.—A contemplated street opening having 
been in part defeated by the successful prosecution of a certiorari by a 
party whose land was to be taken in the opening. Held: That an assess- 
ment for benefits, made against another landowner upon the basis that 
the opening would be fully carried out, should be set aside. Butler v. 
Board of Com’rs of Town of Keyport. (Mr. Charles L. Corbin for 
prosecutor. Mr. F. P. McDermott for defendant). Argued before Col- 
lins and Dixon, JJ. Opinion by DIXON, J., November 3, 1899. 
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Municipal elections—-Special act—Certiorari—1. The act of March 
15, 1892 (1 Gen. St., p. 500), the operation of which is expressly limited to 
cities of the second class which adopt its provisions at the municipal elec- 
tion held next after its passage, is special, and therefore unconstitutional. 
2. Certiorari is the appropriate method of testing the legality of a munici- 
pal ordinance providing for the payment of an official salary, even though 
the denial of its legality is based upon the unconstitutionality of the statute 
purporting to create the office. State (Christie, prosecutor) v. Mayor, 
etc., of City of Bayonne. (Messrs. Van Buskirk & Parker for prosecutors. 
Mr. James Benny for defendants). Argued before Collins and Dixon, JJ. 
Opinion by DIXON, J., November 13, 1899. 


Insurance of titke—Action on policy—Pleading.—1. In an action 
upon a policy of insurance of the title of land, grounded on the eviction of 
the insured from the land. Held: That to make out‘a cause of action 
the declaration must show either an eviction under a paramount title by 
due process at law, or a disturbance of title or possession under a para- 
mount title equivalent to an eviction. 2. Whether, under the provisions 
of the policy in question, eviction by due process of law was essential to 
a right of action or not, quaere. 3. An averment of a claim of title or of 
eviction under an adverse title is not sufficient. Barton v. West Jersey 
Title and Guaranty Co. (Mr. Howard Carrow for plaintiff. Mr. Lewis 
Starr’ for defendant). Argued before Magie, C. J., and Van Syckel, Gar- 
rison and Lippincott, JJ. Opinion by MAGIE, C. J., November 13, 
1899. 


Time—Computation—Acts of court.—In the computation of the time 
within which the requirement of a statute is to be complied with, where 
the last day falls upon a Sunday or a legal holiday, and the act is to be 
done by the court, and not by the party, it may be done upon the earliest 
succeeding day on which the court can perform the duty imposed upon it. 
State ex rel. Von De Place v. Weller. (Mr. William D. Daly for relators. 
Mr. John I. Weller pro se). Argued before Depue, Gummere and Lud- 
low, JJ. Opinion by GUMMERE, J., November 13, 1899. 


Certiorari—Question of fact—Review.—In actions for slander or 
libel brought in a District court,and appealed to the Common Pleas, where 
the defense is that the communication was privileged, and it appears the 
privilege is one qualified by the condition that the communication must 
have been bona fide and without express malice, a mixed question of law 
and fact is presented, the decision of which will not be reviewed on cer- 
tiorari ifthere be any evidence to support it. Rogers v. Kershaw. (Mr. 
Michael Dunn for plaintiff in certiorari. Mr. John W. Harding for de- 
fendant in certiorari). Argued before Dixon and Collins, JJ. Opinion by 
COLLINS, J., November 14, 1899. 


Contract—Validity—Public policy—Consideration.—The promise of 
a widow, who was entitled by law to letters of administration upon the 
estate of her deceased husband, that she would not, as administratrix 
bring a suit against the defendant within the time limited by the statute 
for bringing such actions, is not against public policy, in the absence of 
any allegation that she was or became the personal representative of her 
husband; neither was her promise without consideration. Baker v. Dela- 
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Review.—The Supreme court, in reviewing a judgment of 


the Court of Common Pleas, rendered by it on an appeal from the District 
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APPOINTMENTS BY THE GOV- | 
ERNOR. 


Among the appointments which 
have been made by the Governor 
since the beginning of the legisla- 
tive session are the following: 

Supreme court associate justice, 


‘Job H. Lippincott; re-appointed. 


President judge of the Essex 
county courts, J. Franklin Fort; re- 
appointed. 

President judge of the Somerset 
county courts, Louis H. Schenck, 
to succeed John D. Bartine. 

President judge of the Mercer 
county courts, John Rellstab, to 
succeed Robert S. Woodruff. 

Prosecutor of the Pleas for Salem 
county, J. Forman Sinnickson, to 
succeed Jonathan W. Acton. 

Prosecutor of the Pleas for Som- 
erset county, James L. Griggs, in 
place of Nelson Y. Dungan. 

Prosecutor of the Pleas for Ber- 
gen county, Ernest Koesler, in 
place of Peter W. Stagg. 

Judge of the Second District 
court of Newark, Thomas J.. Lin- 
tott, in place of Frederick F. Guild, 
resigned. 

The appointees thus far seem to 
give general satisfaction. Although 
Mr. Justice Lippincott, of Hudson 
county, is of opposite politics to 
that of the party in power, it has 
been generally conceded that he 
has made an honest, upright, ca- 


| pable judge, and his re-appointment 
| was both deserved and expected. 


Judge Guild, of the Second District 
court of Newark, resigned because 
he was overworked, and he pre- 
ferred to relinquish the judgeship to 
losing his health. He was an able 
and conscientious judge. His, suc- 
cessor, Mr. Lintott, like Judge 
Guild, is also a Democrat. 


FUNNY HAPPENINGS. 


A correspondent sent us this: A 
case involving the value of a cow 
was being tried in a court in Morris 
county and a witness was about to 
be sworn, when the defendant’s at- 
torney, happening to pick up the 
book on which the witness had been 
sworn, was surprised to find it was 
not a Bible but a dictionary. The 
attention of the court was called to 
that fact and his honor directed the 
constable to go out and get a Bible. 
Much to the astonishment of the 
court and spectators the constable 
turned to the judge and said: “But, 
your Honor, I do not know where 
to find a Bible in this place.” 

Here is a Green Bag story which 
Baron Dowse, the celebrated Irish 


| judge, once told in that exaggerated 
| brogue which he loved to employ: 
| “I was down in Cork last month 
| holding assizes. On the first day, 
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when the jury came in, the officer of 
the court said: ‘Gintlemen av the 
jury, ye’ll take your accustomed 
place, if ye plaze.’ And may I 
never laugh,” added the baron, “if 
they didn’t all walk into the dock.” 

At the trial of a certain case in 
one of the Circuit courts of this state 
a short time ago, the attorney for 
the plaintiff was examining a local 
justice of the peace and asked the 
witness what he did for a living, 
when, to the amusement of those 
present, he answered: “I ama Jus- 
tice of the Peace by trade and a 
butcher by profession.” 


MORRIS COUNTY BAR ASSOCIA- 
TION. 


A meeting of the lawyers of Mor- 
ris county on January 19, at which 
Vice Chancellor Pitney presided, 
resulted in the formation of a Bar 
Association. In his speech on tak- 
ing the chair the vice chancellor 
spoke strongly on the good that a 
Bar Association would do in keep- 
ing up the old-time standard of the 
profession. The Bar, he said, needs 
men of sterling honesty, who will 
labor in the interest of their clients. 
There is, sadly enough, “too many 
smart lawyers who know the tricks 
of the trade too well tol gain or de- 
serve the respect of a community.” 
On motion of Judge Vreeland the 
chairman appointed a committee to 
confer on a constitution and by- 
laws and to consider the question of 
incorporation. The following were 
appointed the committee: Judge 
John B. Vreeland, Judge W. W. 
Cutler and Charlton A. Reed. 


HOBART MEMORIAL EXERCISES. 


The Legislature of New Jersey 
has appointed a joint committee on 
memorial exercises to honor the 
memory of Vice President Hobart, 
and United States Attorney Gen- 


| eral Griggs has signified his accept- 

| ance of an invitation to deliver the 
memorial address at Trenton on 

| February 21, on which occasion it 
is expected that the President of the 

| United States and members of his 
Cabinet will be present. 


OBITUARIES. 
MR. JOHN P. STOCKTON. 


Ex-Attorney General John Pot- 
ter Stockton died suddenly January 
22, at the Hotel Hanover, Fifteenth 
street and Fifth avenue, New York, 
where he had lived for several years 
with his daughter and son-in-law, 
Mr. and Mrs. St. John. His death 

| was due to nervous exhaustion. He 
| had not been in robust health for a 
long time, but he possessed won- 
derful energy and attended to his 
| law practice up to a few days pre- 
viously. He left his law office in 
Jersey City on the preceding Thurs- 
day afternoon, after having worked 
hard during the day, expecting to 
rest for a few days. He remained 
at the hotel on Friday and Satur- 
day, but did not appear to be ill, 
and was expected at his office the 
day he died. He was weak when he 
awoke, but it was not until noon 
that his condition became alarming 
and his relatives were summoned. 
Mr. Stockton formerly practiced 
| law at Trenton, and subsequently 
lived at Elberon and at New York 
City, though he had his legal resi- 
| dence at Jersey City. Ona preced- 
| ing page some of the facts of his 
life are stated. 

During his last term as Attorney 
| General he was a vigorous opponent 
| of trusts, and secured the dissolu- 

tion of several. Three years ago he 
opened an office in Jersey City with 
his son, and was retained as senior 
| counsel in several important cases, 
| notably the effort to stop the pollu- 
| tion of the Passaic river and to pre- 
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vent the execution of Edward Clif- 
ford, convicted of the murder of Su- 
perintendent Wattson, of the West 
Shore railroad. Up to within the 
last ten years he was not only an 
active participant but also a recog- 
nized authority in the counsels of 
the Democratic party. He was a 
delegate from New Jersey to Demo- 
cratic National conventions several 
times, and was repeatedly men- 
tioned as a probable Democratic 
candidate for Governor. 

He was buried at Princeton Jan- 
vary 24, without any funeral oration 
or display, but with the ordinary 
quiet services of the Episcopal 
church, in which the Rev. Dr. Al- 
fred Baker, assisted by the Rev. 
Charles W. Shields, D. D., offici- 
ated. The pall-bearers were: For- 


mer Senator James Smith, of New- 
ark; Attorney General S. H. Grey, 
of Camden; Judge George Gray, of 


Wilmington, Del.; Benjamin F. 
Lee, of Trenton; Charles H. Jones, 
of Philadelphia; Justice Jonathan 
Dixon, of Hackensack; Justice G. 
C. Ludlow, of New Brunswick, and 
Vice Chancellor Frederick W. Stev- 
ens, of Orange. Among others 
present were: Governor Foster M. 
Voorhees, Elvin R. Crane, Judge 
A. O. Garretson, Judge Thomas H. 
Henry, Cortlandt Parker, F. Wal- 
cott Jackson and Adjutant General 
W. W. Stryker. 

At the Hudson Bar meeting the 
committee on resolutions, through 
its chairman, Washington B. Wil- 
liams, presented the following reso- 
lutions, which were prepared by 
Senator Allan L. McDermott: 

“Resolved, That by the death of 
John P. Stockton, the State of New 
Jersey has lost one of its most gifted 
and beloved citizens. 

“Aside from the high powers of 
his mind, he was famous for the 
noble openness and candor of his 
nature. His bearing was of abso- 


| 


63 


| lute honor and simplicity. He was 


born with a fame of family and for- 
tune such as few others of his coun- 
trymen possess. His ancestors were 
most conspicuous among the buil- 
ders of the nation and the state, but 
he knew no false pride on that ac- 
count. He sustained and increased 
the heritage of honor bequeathed 
to him. 

“As the representative of this 
country in the [talian court, and as 
a member of the United States Sen- 
ate, he brought to the discharge of 
international and national duties 
the highest qualities of a diplomat 
and statesman. 

“Called upon to revise the consti- 
tution and laws of New Jersey, his 
gifts to the people were invaluable. 
His legal learning and ability were 
of the highest order. As an advo- 
cate he was powerful, brilliant and 
convincing. His prolonged and fear- 
less services as the attorney gen- 
eral guarded, advanced and en- 
riched the commonwealth. 

“In his association with his fel- 
low members of the Bar, and in his 
discharge of official duties he was 
the perfection of courtesy. His lips 
repelled the formation of an unkind 
word and those who knew him in 
official and private life are unani- 
mous in the recollection that his ev- 
ery word was attuned to a desire to 
make his fellow men love him as he 
loved his fellow men. 

“He did not know the meaning 
of the word avarice, and thoughts 
of compromise were absolutely for- 
eign to his heart and brain when 
duty and honor were concerned. 
He was unassumingly great, in- 
capable of a low, mean or selfish 
thought.” 


MR. JOHN CALLAHAN. 


Mr. John Callahan, a prominent 


young lawyer of Morristown, and a 


leader in Catholic circles, died on 
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January 10, aged 28. About twelve 
years ago he entered the law office 
of Mr. John B. Vreeland. In Feb- 
ruary of 1896, he was admitted to 
the Bar and soon gained recogni- 
tion. During two sessions of the 
Legislature he held a clerical posi- 
tion. In May of 1898 he was ap- 
pointed clerk of the Morris county 
grand jury and served until the Oc- 
tober term in 1899. In his private 
life Mr. Callahan was known as a 
genial companion, with the kindest 
of hearts. Among the members of 
the Bar he was respected for his 
high sense of honor as well as for 
his ability. A committee of the 
Morris county Bar, consisting of 
Alfred Elmer Mills, Charles Stil- 
well, Jr., and John E. Fennell, re- 
ported resolutions, which were 
adopted; . reciting among other 
things, that “in the death of Mr. 
Callahan we have lost one of the 
brightest and most prominent of 
our younger members. That his 
honesty of character, sterling worth 
and marked ability have been made 
manifest to us in his short life. That 
he had already displayed many of 
the qualities which make the suc- 
cessful lawyer, and that his early 
death is a loss to the whole commu- 
nity as well as to the Bar of the 
county.” 


BOOK NOTICES. 


HAND BOOK on the Law of 
Negligence, by Morton Barrows, 
A. B., LL. B., of the St. Louis 
Bar. St. Paul, Minn.: West 
Publishing Co., 1900. 


The plan of this book is to state 
simply and clearly the leading prop- 
ositions of the law relating to Neg- 
ligence, and especially that which 
results in personal injury, and to 
follow each of these propositions 


| with brief explanations and illustra- 


| tions and a reference to the decided 
| cases. 
The propositions are printed in 
| black-faced type and are thereby 
| impressed upon the mind of the re- 
corder. Taken successively they 
form an analysis of the subject and 
a statement of the rules and prin- 
ciples that have been deduced from 
the cases. This plan has special 
| advantages in dealing with a sub- 
ject in which the cases are very nu- 
merous and the principles are com- 
paratively simple. It has the effect, 
moreover, of making principles ap- 
pear to be simple which have in fact 
been worked out with great diffi- 
culty. There is danger, of course, 
in attempting to lay down general 
propositions, and they must be ac- 
cepted with great caution, but the 
reader who understands that they 
are only attempts at generalization 
and not rules of law in themselves 
can use such a book with safety and 
greatly to the ease of his labor in 
acquiring the general knowledge 
that is to prepare the way for a thor- 
ough study. 

In the present volume the state- 
ments of the rules of law have been 
carefully.prepared. They are short 
and clear and for the most part cor- 
rect, and the explanations are just 
sufficient for illustration and refer- 
ence to the cases. The subject of 
Negligence in dealing with electric- 


ity would seem to be within the | 


| scope of the book, but we find no 
reference to this now common 
source of litigation. E. Q. K. 


STATE NOTES. 
Mr. R. V. Lawrence, of Freehold, 
| and Mr. Halsted Wainwright, of 7 
Manasquan, have formed a partner- 
ship and opened offices in the Ap-4 


Asbury 


pleby building at 


| office. 


Park. 7 


Each lawyer also retains his former 4 
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